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STATE OF NEW YORK

THE STATE TAX COI4T\4ISSION

In the Matter of the Petit ions

o f

R" -J. REYIIOLDS TOBACCO COMPAIIY.

for redetermination of deficiency
or for refund of franchise taxes
under Article 9-A of the gax Law
foi the caLendar years L964, 1965
and  1966 .

R. ,t. Reynolds Tobacco Company' having filed

pet i t ions for redeterminat ion of def ic iency or for refund

of franchise taxes under Article 9-A of the Tax Iraw for the

ca lendar  years  L964,  1965 and 1966,  and a 'hear ing  hav ing

been held in connect ion therewith at the off ice of the

State Tax eonunission in A1bany on July 17, 1968, before

William F'. Sullivan and. John J. Genevich, Hearing Officers

of the Department of Taxation and Finance, at which hearing

the taxpayer was represented by .Tohn W. Dott.rdle, Tax Manager,

testimony having been taken and the record having been duly

examined and considered,

It is herebY founds

(1) That the taxpayer was incorpored in New

,Jersey in 1899 and began business in New York Ln 1944;

l2l That Uasea on a field audit report of the

New York off ice, not ices of def ic iency in taxes were issued

on February I ,  1968, as fol lows:

L964

Entire net income
Business aLlocation
AlLocated income
Tax at 54/"
Tax per rePort
Def ic iency
rnterest 3/L5/65 xo 2/L/68
Tot,al due

$238 ,477 ,L47 .47
c.2.259c4%

5,397 ,294 .L4
296 ,3O1 .18
243 ,3c6 .3L

52 ,994 .87
I  ,  749.  OO

$  61  , 743 .87



Entire net income
Business al location
Allocated income
Tax at 54/"
Allocated subsidiary

capital
Tax at L/2 niLI
Total tax
Tax per report
Deficiency
Interest 3/L5/66 to
Total due

-2 -

1965

$3 ,838 ,755 .oO

$249  ,966  ,624 .O5
02 .Lo24e%

5 ,255 ,523 .27
289,O53.78

1 ,919 .38
29o ,973 .L6
234 ,578 .60

56  r394 .56
5 ,79L .72

$  62 ,L86 .28

$255 ,  649 ,793 .35
oL.99423%

5,O98 ,244 .87
28O,4O3.47
224 ,648 .42

55 ,755 .05
2 ,38O.74

58 ,135 .79

2n/6e

1 9 6 6

Entire net incorne
Business al location
ALlocated income
Tax at 5b,/"
Tax per report
Deficiency
rnreresr 3/t5/67 to 2/L/68
Total due

(3) That petit ions for redetermination of deficiency

of tax were f i led on Ivlay 2, 1968;

(4') That in arriving at the deficiencies, the follow-

ing adjustments were made:

The numerator of the property factor
was i.ncreased to reflect alL in-
ventories stored in public warehouses
located in New York State

Receipts from sales of tangible
personal property stored in public
warehouses located in New York
State and shipped to customers
Located in New York State were allo-
cated IOOP/. to New York

Receipts from saLes of tangible
personal property stored. in pubJ.ic
warehouses in New York State and
shipped to customers outside New York
State were allocated' 5e/" to New York

Receipts from sales of tangible
personaL property stored in pubLic
warehouses outside New York State and
shipped to, customers in New York State
as a result of orders received by sales
personnel of the taxpayer within New
york were allocated lOOp/" to New York

For the calendar year 1965 investments
in a subsidiary corporation which was
organized in Junq 1965 were included
in the al l-ocation of subsidiary capitaS.
to New York

L .

3 +



.  - 3 -

(5) That the taxpayer's principal off ices as

well as al l  manufacturing faci l i t ies are situated in

Winston-Salem, North Caro].ina; that its primary business

is the manufacture and sale of tobacco products which are

sold to domestic jobbers and large retail outlets which

have been placed on its List of approved customersi that

its products are shipped, to such customers either directly

from Winston-SaLem or from public warehouses, some of which

are located in New York State; that the sales. are'classif ied

as sales by salesmen, direct order sal-es, and standing order

sales; that the bulk of the saLes are on a standing order

basis to jobbers who require a certain quantity of cigarettes

two or three times a week, or at other intervals, such as

weekly or bi-weekLy; that the taxpayer ships carload lots to

the public warehouses which, because of the perishable nature

of tobacco products, are inst,ructed to use the f irst- in f irst-

out basis in f i l l ing al l  ordersi that the Winston-Salem off ice

of the ta><payer sends specific instructions to the public ware-

houses for each shipment to each customer, indicating the

tli'pe and quantity of tobacco products invoJ.ved, shipping date

and name of the LocaL carrier or trucker to be used;

, (6) That the activities conducted in New York State

consist of saLes promotion and distr ibution of i ts tobacco

products; that the taxpayer does not maintain any office or

telephone, in i ts name, in New York State; that,New York State

is divided into three regions each in charge of a regional

sales manageri that the three regions are divided into a

number of divisions which are in charge of a division saLes

manager with eLeven to fifteen promotional personnel assigrned

to him to work in his division; that the regional and division

sales managers maintain offices in New York in their personal
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nanes and are reimbursed by the taxpayer for all expenses

incurred; that the personneL who operate in New york are

paid on a str ict 'salary basis and for the most part are

engaged in a missionary type effort to promote the demand

for the products on the consumer leveli

(l) ftrat Penick & Ford, Li.nrited, a Delaware

corporation, was formed in June 1965, as a wholly-owned

subsidiary of the taxpayert

(B)  That  sect ion 210.3 of  the Tax taw reads,  in

part, as fol lorps:

'3. The port ion of the entire net income of a
taxpayer to be al located within the state shall  be
d,etermined, as fol lows:

" (a) mult iply i ts business incorne by a business
alLocation percentage to be d.etermined by

" ( l) ascertaining the percentage which the average
value of the taxpayer's real and tangible personal
property within the state during the period covered
by it ,s report bears to the average value of al l  the
taxpayer's real and tangible personal property wherever
situated d,uring such period;

" (2' l  ascertaining the percentage which the receipts
of the taxpayer, computed on the cash or acerual basis
according to the method of accounting used in the
computation of i ts entire net income, arising during
such period from

" (A) sales of i ts tangible personal property
located within the state at the t ime of the receiPt
of or appropriat ion to the orders, where shipments
are made to points within this state,

" (B) saLes of i ts tangibLe personal property not
located at the t ime of the receipt of or appropriat ion to
the orders at any permanent or cont,inuous place of busi-
ness maintained by the taxpayer without the state where
the orders were received or accepted within the state
and where shipnents are made to points within the state,

" (c) saLes of i ts tangible personal. property J.ocated
within this state at the t ime of the receipt of or
appropriation to the orders where shipment is rnade to
points outside of the state and sales of i ts tangible
personal property (exeept sales described in clause B)
located without the state at the t ime of the receipt of
or appropriation to the orders where shipment j.s made
to points wj.thin the state, but only to the extent of
f i f ty per centum of the receipts from the sales re-
ferred to in this clause,
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" (D) sales of i ts tangible personal property not
l-ocated at the t ime of the receipt of or appropriat ion
to the ord,ers at any permanent or continuous place of
business maintained by the taxpayer without the state'
where the orders were received or accepted within the
state and where shipment is made between points out-
side the state, but, only to the extent of f i f ty per
centum of the receipts from the sales referred to
in this clause. For purposes of this clause and
clause B an orcler shalL be deemed received or accepted
within the state i f  i t  has l :een received or accepted
by an employee, agent, agency or independent con-
tractor chiefi.y situated at, connected with, by contract,
or other:nise, or sent out from a permanent or continu-
ous place of business of the taxpayer within the state.r ' i

(9) That section 2LO.7 of the Tax Law reads, in

par t ,  as fo l lows:

"The portion of the subsidiary capitaL of a taxpayer
to be alLocated, within the state shal].  be determined
by (a) multiplying the amount of its subsidiary capital
invested in each subsidiary during the period covered
by its report * * * by the percentage, i f  any, of the
entire capital * * * of such subsidiary required to
be al located within the state on the report or report 's,
if anyl required of such subsidiary * * * for the Pre-
ceding Year, * * *. ' r  i

(1O) That section 4.11 of the RuLing of State Tax

Cornmission reads, in part, as follows:

"b. A regular place of business is any bona f ide
off ice (other than a statutory off ice), factoryr ware-
houser or other space which is regularly used by the
taxpayer in carrying on its business. l{here as a
reguJ-ar course of business, property of the taxpayer
is stored by i t  in a pubtic warehouse unti l  i t  is
shipped to iustomers, such warehouse is considered a
regular pJ.ace of business of the taxpayer * * * ." i

( f f1 That section 4.13 of the Ruling of State Tax

Commission reads, in part, as fol lows:

I'c. Tangible personal property is within Ne$t York
if and so long as i t  is physical3.y situated or located
here, even though it rnay be stored in a bonded $tare-
house .  *  *  * . r r .

(f2) That section 4.L6 of the Ruling of State Tax

Commission reads, in part, as foL]-ows:

"o. Tangible personal property is appropriated to
an ord,er when it is set aside or earmarked for or
associated with the order by the taxpayer, irrespective
of whether t i t le passes at the t ime of such appropri-
a t ion.  "
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'd.. A permanent or continuous pLace of business
maintained by the taxpayer outside New York is any
bona f ide off ice (other than a statutory off ice),
factory, $rarehouse, or other space outside New
York, at which the taxpayer is doing business in
its own name in a regular and systematic lttdrrn€rr
and which is continuously maintained, occupied
and used by the taxpayer in carrying on its busi-
ness through its regular employees reguJ.arly in
at tendance.  " ;

(13) That section 4.I3 of the Ru}ing of State Tax

Commission reads, in part, as fol lows:

"a. Where the propdrty was located in New York
(whether or not al a regular place of business main-
tained by the taxpayer), at the t ime of the receipt
of or apfropriat ion to the ord.er, (a) i f  shiprnent is
made to points within Nevr York, IOO% of the receipts
of such sales is alLocabl-e to New York, or (b) i f
shipment is made to points outside New York, 5C/" of
the receipts  is  a l locable to  New York." i

(14) That section 4.I8 of the Ruling of State Tax

Commission reads, in part, as foLl-ows:

"Sales of Tangible Personal Property Located Outside New
York. 5C/" of receipts from sales of tangibJ-e personal
property located outside New York is aLlocable to New York
under the folLowing circumstances

"b. If  iocated outside New York at the t irne of the
receipt of or appropriation to the order but not at
laxpaler's permlnenl or continuous place of business, t
whe?e'shiprnEnt is made to points in New York, provided
that the order was neither received nor accepted in
New York. "

Basedupon the fo rego ing f i nd ingsanda l }o f t he

evidenee presented, the State Tax Commission hereby

REDETERMINES AND DEEIDES 
" ,

(A) rhat al l  the tangible personal property owned

by the taxpayer and stored in public warehouses located in New

York State was properly incLuded in the numerator of the property

factor of the business al location under the provisions of sect ' ion

210.3 (a)  (1)  o f  the Tax Law and sect ion 4.13 of  the Rul ing of  the

State Tax Conmission;
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(s) That receipts from sales of tangible personal

property stored in public warehouses located in New York State

and shipped to points within this state were properly al located

]..OO% to New York under the provisions of section 2Lo.3(a) (2) (a)

of the Tax Law and section 4,17 of the Ruling of State Tax

Commission;

(c) That receipts from sales of tangible personal

property stored in public warehouses located in New York State

and shipped to points outside this state were properly alLocated

5C/"  to  New York under  the prov is ions of  sect ion 2IO.3(a)  (2)  (c)  o f

the Tax Law and section 4.L7 of the Ruling of State Tax Commission;

(D) That receipts frorn saLes of tangible personaL

property stored in public warehouses outside New York State and

shipped to customers in New York State are only allocable 5C/"

to  New York under  the prov is ions of  sect ion 210.3(a)  (2)  (C)  of  the

Tax Law and section 4.18 b. of the Ruling of State Tax Commission;

(s) That under the provisions of section 210.7 of the

Tax Law the taxpayer was not reguired for the calendar year L965

to aLlocate it,s investnent in the wtrolly-owned subsidiary, Penick a

Ford, Limited, because it  was not formed unti l  .June, L965, and

therefore had no alLocation percentage of i ts entire capitaL in

New York for the preceding yeart

(F) That accord,ingly the taxPayer's 1964, 1965 and L966

taxes are recomputed as follows:

L964

Entire net income
Revised business aLlocation
AlLocated income to New York
Tax at 54/"
PIus subsidiary caPital tax
Total tax
Tax as reported
Addit ional tax due
Interest from 3/L5/65 to 2/I/68
Tota l  due

$238 ,477 ,L47 .47
c2.L6L73%

5,  L55 ,232 .O4
283 ,537  . 76

142.45
.  283 ,680 .21

243 ,448 .76
4c - , 23L .45
6 ,947  . 97

$  47  , 179 .42
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1965

Entire net income
Revised business al location
ALlocated income to New York
Tax at 5'4/"
PIus revised subsidiary capital
Total tax
Tax as reported
Addit ional tax due
Interest from 3/L5/66 to 2/l /6e
Total due

1966

Entire net income
Revised business a l locat ion
ALLocated income to New York
Tax at 54/"
PLus subsidiary capital tax
Total tax
Tax as reported
Addit ional tax due
rnterest from 3/L5/67 to 2/I/68
Total due

$249 ,966,624.O5
oL.996908%

4,99L ,  603 .  51
27  4 ,538 .  19

100 .9 r
274 ,639 .LO
234 ,579 .60

40  ,060 .50
4 ,5 ] . 4 .82

$  44 ,575 .32

$255 ,649  , 793 .35
oL.88297%

4,8L3 .8O8 .91
264 .759 .49

6 ,868 .23
27 r ,627 .72
2  31 ,  516 .  65

40 ,  L I l . 07
2 ,  1L3 .  B5

$  42 ,224 .92

,$HE STATE TAX COMMISSION
t .  \

(c) That notices of deficiency for the years L964'

L965 and 1966 are modif ied as set forth in (F) abovet that the

respect ive modi f ied amounts of  $47,L79,42,  $44,575.32 and

$42,224.92 are correcg and do not include any t,axes or other

charges which are not lawfuLly due and owing; that the taxpayerls

petit ions for redetermination of franchise taxes under Art icle 9-A

of the Tax Law for the calendar years 1964, 1965 and 1966, except'

as modif ied herein, be and are hereby denied.

Dated: Albany, New York

th is  8 th  day  o f  Apr i l t9 59

\ \

\ \ i - ' r , .  .  ( l ' ( , i , , ,

COMMISSIONER
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Mr. Edwerd Rook :j

Mr. Ntgel Wrlght

R. J. Roynolde Tobacco CffiPlnY

/"/

firrch 31, 1969

ilffllpw

Thls 1g one of the pendtng corporatlon-tax cEso!
tranefrned to thls- offlce by tl'he Lar Bureeur on
ltrr:rc-h 25f "1969. :"i

' :
I hava ravlewrd ths deteroLnetlon prepssld by thc
Corporation Tax Bureau antl I an ln tgrstlEant rlt'h
l t .
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NIGEL G. IVRIGHT

Hearlng Offlccr
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